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The hearing commenced at 10:00 a.m. and ended about 5:00 p.m., with several 5-minute breaks interspersed and a 45-minute lunch break.

Opening Statements:

First Deputy Superintendent Kermitt Brooks gave a brief opening statement, saying that the New York State Insurance Department (NYSID) was considering whether or not to make statutory or regulatory changes to broker compensation arrangements and disclosure.  Brooks said that no one should infer from these public hearings that either NYSID or the Office of the Attorney General (OAG) has made any final determinations as to a policy direction on broker compensation arrangements or any potential solutions to possible problems therewith.  NYSID may form small working groups to follow-up these fact-finding public hearings, which do not constitute the administrative hearings required for draft regulations under the State Administrative Procedures Act (SAPA).

Deputy Attorney General Michael Berlin said that OAG is interested in learning if undisclosed contingent compensation arrangements lead to steering of clients to specific insurance companies, and whether or not such producer compensation is a deceptive insurance practice.  Berlin reiterated Brooks’ admonition, that no one should infer any policy positions from the questions asked at these hearings.

Summary of Statements and Questions & Answers:

What follows is a summary of the salient statements and Q&A, since the hearing panel was restricting oral statements to 5 minutes.

Marsh, Inc.

Glaser:  Marsh is focused on what is best for its clients.  As such, the government needs to restore a level playing field, by getting rid of the 2-tiered brokerage market currently extant, where the four largest brokers can receive no contingent compensation, whereas the rest of the brokers may do so without disclosure to their clients.  In other words, replace the settlement agreements with an industry-wide solution.

Marsh recently began receiving enhanced commissions, which are not based upon volume.  RIMS supports the payment of such remuneration.

Nachman:  Marsh subsidiary Mercer Health testified in Albany that it is “agnostic” with respect to lifting or extending the ban on producers receiving contingent commissions or other compensation.  Is that Marsh’s view?  Glaser:  Yes, so long as the rules are set for all producers across entire marketplace.  It’s in the client’s best interest to mandate full disclosure; total transparency is the best.

Goldberg:  Should brokers and agents provide different disclosures to clients?  Glaser:  Yes, because a broker works for the consumer, whereas the agent works for the carrier.

Berlin:  Should there be a shift to larger up-front commissions, since settlement agreements banned contingent compensation arrangements?  Glaser:  No.

Berlin:  During our joint investigation into market manipulation, OAG found that the large brokers were able to negotiate larger fees.  Glaser:  Marsh tried to adjust fees, no always successfully.

Berlin:  Would a broker who is just short of a benchmark for earning a bonus, engage in steering of clients to a specific carrier?  Glaser:  Sophisticated clients focus on total cost of risk management.  Any carrier income stream, including up-front fixed commissions, has the potential for conflicts of interest.

Brooks:  Should disclosure requirements be the same for all markets?  Glaser:  Yes, since the middle market accounts have the CEO or CFO making risk decisions, not a risk manager, but still high quality decision-making.

Glaser:  Requiring the prior written consent of the client before each placement of coverage is frustrating for both Marsh and client, as multiple layers of risk placements may talk place around the globe over time.  

Brooks:  How many employees does March have?  Glaser:  About 26,000 worldwide; 2,500 to 3,000 in New York State.

Brooks:  Is there a distinction between supplemental commissions and contingent compensation?  Glaser:  There’s a mild difference.

Brooks:  Since Marsh voluntarily entered into a settlement agreement, why can’t you live with it?  Glaser:  It shouldn’t last in perpetuity.  The end game as insurance regulator should be the same set of rules for all brokers.

Easton:  You’ve testified that consumers only care about price and coverage?  Glaser:  Full disclosure for all clients is preferable, but broker compensation is not the “driver” for consumer’s choice of coverage.

Easton:  Would mandatory disclosure of compensation arrangements adversely affect broker compensation?  Glaser:  Full disclosure would make Marsh more competitive, but overall, it could drive down commissions and compensation rates.

Easton:  What if there is no action by NYSID/OAG after these hearing conclude, thus keeping the status quo?  Glaser:  March would be very frustrated, but business will continue to improve regardless of outcome of hearings.

Gaul:  Why should there be any contingent income stream from carriers?  Glaser:  Brokers provide value as a distribution network, via technology, underwriting, claims, and loss reduction services.

Marsh & McLennan Companies (MMC)

Carter:  MMC is the parent company of Marsh, Inc.  MMC has fulfilled its obligations under the settlement agreement.  Modification of the agreement is contemplated if compliance with its provisions become “impracticable.”

Nachman:  Is a contingent compensation arrangement an inherent conflict of interest, or is it curable?  Carter:  Fulsome disclosure = “sunlight,” which is a disinfectant and cure, so long as all compensation that might affect unbiased, independent advice of broker on behalf of client is disclosed.

Goldberg:  What about providing a year-end, annual statement of total compensation per insurance policy to each client?  Carter:  Disclose as much information as may be necessary, but no more.  Each according to its needs.

Aon American

McGill:  Mandatory disclosure of all carrier quotes and all compensation arrangements should be made at point of sale, plus obtaining written client consent prior to binding of coverage.  The relative costs of disclosure are small and are outweighed by benefits to client.

Nachman:  Are potential conflicts avoided or mitigated by full disclosure?  McGill:  Disclosure mitigates conflicts.  Contingent compensation would be okay if disclosed up-front.  Plus the broker should provide annual disclosure of all compensation to client.  

Nachman:  Will brokers suppress claims to boost profitability to earn bonuses?  McGill:  There is no abuse of the profit component of contingent compensation arrangements.  Australia has recently required internal “Chinese walls” between sales brokers in the field and those negotiating contingent compensation with carriers.

Goldberg:  What is the benefit of contingent compensation arrangements, as opposed to extending the ban across the entire insurance producer industry?  McGill:  Aon isn’t clamoring for a return to contingent compensation, as it was never an Aon priority for its remuneration in the past.

Goldberg:  Is Aon then “agnostic” with respect to lifting or extending the ban on contingent compensation arrangements?  McGill:  Total transparency in disclosure of broker compensation is good for clients.

Berlin:  Should higher, fixed-base commissions replace contingent compensation arrangements?  McGill:  No discernable shift.

Berlin:  Has Aon been hurt by settlement agreement?  McGill:  We’ve had no expansion by acquisition since 2004, which had been Aon’s growth model.

Easton:  Has the disclosure of compensation cause Aon’s clients to negotiate such compensation down?  McGill:  There has been no material drop in the levels of Aon’s remuneration.

Gaul:  If brokers have adopted internal procedures to avoid conflicts of interest, why do carriers continue to pay contingent compensation?  McGill:  NYSID should ask the carriers that question.

Gaul:  Are carriers hoping to drive or steer business in their direction by offering contingent compensation?  McGill:  Contingent compensation helps pay for innovation and product development services.

CBS Coverage Group, Inc.

Emek:  Transparency is important, but clients need to know the difference between brokers and captive agents, for instance.  Disclosure must be kept simple and smart.

Nachman:  Do brokers track their premium volume by carrier to see if contingent compensation may be payable?  Emek:  Clients renew all year long, therefore the broker never knows what the year-end volume will be.  Large clients get acquired, and cases/commissions can be lost.

Goldberg:  What do carriers pay contingent compensation if there is no periodic communication with producers?  Emek:  Insurers want more profitable agencies and claims control.  If brokers don’t provide claims services, clients sue for brokers’ errors & omissions coverage.

Brooks:  Do contingent compensation arrangements = conflicts of interest?  Emek:  No.  Agents only receive commissions, not fees.  Back-end compensation doesn’t occur in soft, no-growth market, like now.  Claims reductions are in the clients’ best interests, as well as producer and carrier.

Easton:  Would mandatory disclosure adversely affect your business?  Emek:  Consumers only want the best coverage at the best price.  Disclosure of compensation would affect expense reimbursement, maybe not compensation.

Gaul:  Would an agent’s disclosure that they represent the carrier and not the client be problematic?  Emek:  The NY Insurance Law requires agents to do their best efforts for their clients that is to bind the best coverage at the best price.

Willis North American

Bailey:  Willis thinks that contingent compensation arrangements present a clear conflict of interest, and that disclosure doesn’t cure the problem.  Willis favors a ban on contingent compensation altogether.  

Nachman:  What if the ban on contingent compensation arrangements is lifted, rather than extended?  Bailey:  Willis is against any contingent compensation arrangements based upon volume or profitability.

Bailey:  Willis has an open dialogue with its clients, to show the value added by it brokerage services.

Bailey:  Willis’ settlement agreement has forced efficiencies.  It now has about 600 employees in New York State.

Risk and Insurance Management Society (RIMS)

Ochenkowski: Mandatory transparency should be industry-wide for all producer compensation, direct and indirect, without prior request of the client.  At a minimum, this should be done in writing at point of sale.  RIMS urges that all contingent compensation arrangements and supplemental commissions be banned as inherent conflicts of interest.  All insurance quotes should be provided to the client.  

Goldberg:  What led to RIMS’s change of position to favor outright ban of contingent compensation and supplemental commissions?  Ochenkowski:  It has evolved over time.

Berlin:  Would mandatory disclosure of producer compensation arrangements be enough, rather than an outright ban?  Ochenkowski:  Only if full disclosure is made at point of sale before placement of insurance.

Brooks:  If full disclosure gives consumers choice, then why ban contingent compensation arrangements?  Ochenkowski:  Need to require usable disclosure and consent of client at point of sale.

Brooks:  Isn’t binding of coverage enough consent of client?  Ochenkowski:  No answer.

Easton:  Does RIMS favor voluntary or mandatory disclosure upon request?  Ochenkowski:  Mandatory disclosure; not all insurance consumers are sophisticated enough to ask for correct information.

ACE

Cusmano:  ACE has about 10,000 employees worldwide, and some 1,000 employees in New York State.  Insurance intermediaries should be paid by whom they work for.  ACE believes that contingent compensation arrangements are legal and appropriate for insurance agents.  However, insurance brokers should not receive contingent compensation from carriers.  The term insurance “producers” blurs vital distinctions between agents and brokers.

Nachman:  The National Association of Insurance Commissioners (NAIC) is moving toward “producer” licensing.  Would ACE support disclosure of agents’ contingent compensation arrangements?  Cusmano:  ACE would have no objection.

Independent Insurance Agents and Brokers of America

Bissett:  Mega-brokers shouldn’t import their sanctions onto the entire industry.  A New York-specific mandate on producer compensation and disclosure, would exacerbate the existing 49&1 situation – with New York being the most onerous insurance regulatory state in the nation.  New York State should move to streamline its regulations, not the converse.

Nachman:  You’re saying that contingent compensation arrangements don’t cause steering to select carriers and that the costs of disclosure would be unduly burdensome?  Bissett:  There is no record of widespread steering.  Willis should live within the bounds of its settlement agreement; it is still making money by its own admission.  

Goldberg:  The settlement agreements with the large brokers was not just about bid rigging, but also about illegal steering.  Bissett:  We have an honest difference of opinion about the extent of steering.

Berlin:  What harm would there be in robust, mandatory producer disclosure?  Bissett:  It’s a slippery slope – where does disclosure end?

Berlin:  Disclosure to avoid conflict of interest.  Bissett:  Contingent compensation arrangements involve minimal dollar amounts for most producers.

Brooks:  What if you’re wrong?  You’re basically saying that there is no problem, that these public hearings are a waste of time.  RIMS and the consumer groups say that there is a problem.  Bissett:  We’re not saying that there is no problem, but we need to avoid unintended consequences of a new regulatory regime.

Easton:  Do you object to mandatory disclosure because it could drive agents’ compensation down?  Bissett:  Don’t know the affect on commissions, but would a bias against insurance agents v. direct distribution channels would develop in the marketplace.

Gaul:  Your position is that insurance agents are not influenced by contingent compensation arrangements?  Bissett:  Yes.  Apart from the mega-brokers, independent agents haven’t shirked their duties to their clients.

Gaul:  Are carriers dumb for paying contingent compensation?  Bissett:  Carriers are not dumb.

Center for Economic Justice

Birnbaum:  The arguments of the Independent Insurance Agents make no economic sense.  Carriers offer contingent compensation to affect their agents’ behavior.

Life insurance agents get 100% of the 1st year premium, therefore not acting in the best interest of the client when they sell an annuity to an 85 year old.

P&C personal lines captive agents need to sell life insurance to keep their automobile and homeowners appointments with carriers.

The Center opposes volume or profit-based contingent compensation.  Claims-based compensation is clearly a conflict of interest.  We support mandatory, full disclosure of all compensation and all relationships with carriers, while avoiding general, boilerplate disclosure notices.  The consumer needs to be empowered with substantive and informative disclosure notices.

Life insurance and annuity sales present the most egregious situations for problems like churning and suitability.  Compensation needs to be capped in premiums; there is no incentive to maintain products after 1st year.

Profit-based incentives don’t guarantee loss control or loss reduction efforts by agents, they might simply discourage claims to keep loss ratios low.

Transparency alone doesn’t work.  Consumers don’t know relevant questions to ask.

Nachman:  Will contingent compensation arrangements based on loss ratios incent coverage and lower risk?  Birnbaum:  No answer.

Goldberg:  What type of model disclosure notice would you propose?  Birnbaum:  Disclose all compensation, whether direct, indirect, supplemental, contingent, minimum & maximum compensation based on past experience.  Independent agents should provide the three lowest carrier quotes for coverage.  Captive agents should provide sales quotas.

Goldberg:  Should agents provide an annual statement on trips or other sales awards?  Birnbaum:  No.  Upfront disclosure is not useful to consumer.

Goldberg:  Would approaching an award threshold with a given carrier be a problem for steering?  Birnbaum:  It would be more relevant at the beginning for the consumer to know which carriers’ policies are being pushed to earn incentive compensation.

Brooks:  Why isn’t disclosure enough?  Why ban contingent compensation?  Birnbaum:  Provision of information won’t suffice, since it doesn’t eliminate the conflict of interest in incentive-based compensation.

Brooks:  What if consumer doesn’t care?  What if she’s empowered with disclosure of information?  Birnbaum:  Single-premium financed annuities and mortgage loan disclosures haven’t worked.

Brooks:  What if brokers voluntarily eschew contingent compensation arrangements, to gain a competitive advantage in the marketplace?  Birnbaum:  No answer.

Easton:  Why in your opinion do agents & brokers object to mandatory disclosure?  Birnbaum:  Because they oppose government interference in a free market and oppose a new cost without benefit to producers.

Consumers Union

Bell:  Consumers Union share the concerns about contingent compensation arrangements enunciated by the Center for Economic Justice.  Profit-based compensation promotes steering to favored carriers, and delay/discouragement of claims.  If large, sophisticated consumers could be misled by the mega-brokers in their bid-rigging & steering schemes, then smaller consumers are even more likely to be duped.

Independent insurance agents represent carriers, not policyholders.  This is problematic, especially in view of carrier advertising.  Dual agency representation was a problem in the real estate industry in the past.

Consumers Union favors mandatory disclosure of all producer compensation up front at point of sale.

Nachman:  What is your position on contingent compensation?  Bell:  If NYSID determines that a serious conflict of interest exists, we’d support a total ban of contingent compensation.

Gaul:  Does the disclosure-only, real estate model work?  Bell:  Yes, in the real estate industry.  But those disclosures are weaker than what’s needed here.

Insurance Information Institute

Hartwig:  Insurance intermediaries add value, by aligning the interests of buyers and sellers.  The multiple distributions systems represent Adam Smith’s “invisible hand,” or the free market forces that drive to the most optimal system.  Artificial trade barriers will skew the insurance marketplace.  Transparency and disclosure in the marketplace is highly desirable, but the type of disclosure must be carefully determined.

Nachman:  It seems that there is a trilateral dilemma, with insurance producers taking compensation from multiple sources, which lead to sub-optimal placements of coverage.  Hartwig:  Insurance intermediaries add value and help reduce loss for clients.

Berlin:  Does mere disclosure that a broker may earn contingent compensation suffice?  Hartwig:  This goes a long way to inform consumers; I don’t know how detailed the disclosure should be.

Brooks:  How do you define a level playing field?  Hartwig:  Where the costs of doing business are equal between competitors, because there are no artificial barriers erected by government.  There is a difference between a tariff and a quota.

Easton:  How should we level the playing field?  By removing or extending the ban on contingent compensation?  Hartwig:  We won’t take a position one way or the other.

Gaul:  Any opinion on how to treat independent agents v. brokers?  Hartwig:  Such distinctions between producers need not be taken into account.

American Insurance Association

Zielezienski:  Contingent compensation arrangements are legal and appropriate.  Any disclosure requirements should promote efficient markets, and there should be uniform and consistent standards between the several states.  The National Association of Insurance Commissioners (NAIC) Model Producer Disclosure Act has been enacted in seven states.  The National Conference of Insurance Legislators (NCOIL) Model Producer Disclosure Act has similar standards to the NAIC Model Act. 

Nachman:  How do we calculate contingent compensation for disclosure purposes?  Zielezienski:  Disclose the method of calculation, shouldn’t be a specific dollar amount.

Berlin:  Wouldn’t disclosure produce more informed consumers and increase competition?  Zielezienski:  Two-fold harm, as it increases costs to producer community without any benefits.

Easton:  Why do carriers pay contingent compensation?  Zielezienski:  To attract producers to their company and promote loss control via reduced accidents, etc.

Gaul:  Under the NAIC Model Producer Disclosure Act, if there is no dual payment, then no disclosure?  Zielezienski:  New York shouldn’t depart from the rest of U.S. with a separate disclosure regulation.

Life Insurance Council of New York (LICONY

Workman:  LICONY supports disclosure as set forth in Section 18 of the NAIC Model Producer Disclosure Act.  Disclosure of the amount of producer compensation would be counterproductive in the case of life insurance sales as it would undermine the position of trust established between producer and client.  Life insurance is a product that is “sold” not “bought,” because clients don’t want to contemplate their own mortality. 

Nachman:  Is the subtext of your testimony that disclosure of the amount of producer compensation would be detrimental to the sale of life insurance?  Workman:  Disclosure that a life agent receives 50% of the 1st year’s premium would distract from the true sale of life insurance.  It doesn’t add value to the consumer, it’s the overall premium that is important. 

Goldberg:  Is there any empirical evidence to substantiate the fears that life insurance sales would plummet?  Workman:  No consulting study exists, but such information is not necessary.

Goldberg:  Your statement smacks of paternalism.  Why shouldn’t consumers have all relevant information?  Workman:  Life agents work hard to make one sale, for every 10-15 prospects.

Berlin:  Consumers should have information up front to ascertain which is the best policy, solely based upon suitability, not agent’s compensation.  Consumers could then probe why agent is recommending the product with the highest commission.

Brooks:  With respect to group life products, even corporate benefits managers didn’t know ULR was steering business to certain life carriers, thus why not require full disclosure?  Workman:  LICONY supports the disclosures in NAIC Model Producer Disclosure Act Section 18.

Gaul:  Life agents receive 50-100% of the 1st year premium on life insurance policies, therefore the public will ultimately accept this after disclosure?  Workman:  There is no consumer demand for this information in the marketplace.

Gaul:  Isn’t the need for disclosure more acute in the sale of life insurance than other types of insurance, due to the trust between life agent and client?  Workman:  Just the reverse, it is the trust developed at point of sale that drives life insurance.

Excess Line Association of New York (ELANY)

Maher:  New York Insurance Law Sec. 2119 requires full disclosure of the cost of excess line products and a written sign-off on charges from the client.

There is a great distinction between the mega-brokers v. main street brokers, as the latter want to keep their clients for the next 20 years.

In the case of Chase Scientific Research, Inc. v. NIA Group, Inc., the New York Court of Appeals held that an insurance agent is not a “professional,” thus the agent’s only duty is to find the best coverage for the client.

With respect to “leveling the playing field” between the mega-brokers and main street brokers, ELANY supports lifting the ban on contingent compensation arrangements and opposes extending the ban to all brokers.  Any mandatory disclosure should simply constitute a statement that the broker may earn contingent compensation in addition to the regular commission, since brokers currently voluntarily reveal compensation levels to clients if asked.

Goldberg:  It seems that carriers pay contingent compensation to producers to “funnel” cases to them to satisfy their appetite for volume, but you say that there is no steering?  Maher:  Insurance companies have specific appetites for specific risks, therefore their focus is on these risks in their market niche and they will offer contingent compensation to get them.

Berlin:  During our investigation of  bid rigging, we also saw evidence of steering, even by main street brokers.  You don’t see any need for regulation in this area?  Maher:  If you want to foster disclosure, don’t make it mandatory.

Berlin:  Agents track the status of potential contingent compensation, therefore should they be made to disclose estimates of what they may earn under such arrangements?  Maher:  Agents will not engage in steering clients to inferior products for more volume to earn contingent compensation.

Easton:  Does the current law distinguish between mega-brokers and main street brokers?  Maher:  No.

Easton:  Would the agents’ associations collectively have enough lobbying power to change the law to make such distinction?  Maher:  Don’t know, but it would not necessarily be a bad thing.

Allstate Insurance Company

Pozzi:  Allstate employs an exclusive, captive agency force as its producer distribution model.  Allstate agents currently disclose at point of sale and upon renewal, that the agent works for the company and is paid both commissions and bonuses by Allstate for sales, risk management and claims services.

Nachman:  With respect to company disclosure requirements, how about sales quotas or selling across different lines of insurance?  Pozzi:  The current disclosures are not quite as detailed as what you describe.

Council of Insurance Brokers of Greater New York (CIB)

Resnick:  CIB has filed its formal statement with NYSID, and in the interest of brevity we will not repeat here, but would like to respond to any questions that the Hearing Panel may have.

Nachman:  You cite Circular Letter 22 in your testimony, has this been followed by non-settling agents?  Resnick:  Yes.  C.L. 22 is followed as a guideline.

Berlin:  You have stated that contingent compensation arrangements are a “win-win-win” situation for the carrier, broker and client.  How does the client win?  Resnick:  Profitability benefits the carrier, broker and consumer.

Berlin:  Wouldn’t it benefit the client to know about your “partnership” with the carriers?  Resnick:  What matters most to the client is coverage and price.

Berlin:  What harm would it be to the client to know of contingent compensation arrangements?  Resnick:  I don’t know that there would be any harm, if the disclosure to the client is general in nature, similar to the flood insurance disclosure currently required. 

Brooks:  What about repeal of the anti-rebating statute?  Calafiore:  This law has brought about a stable marketplace.

Brooks:  So you favor keeping the client in the dark, so she won’t want to shave off a point or two on your compensation arrangements?  Should NYSID consider recommending repeal of the statute to the Legislature?  Calafiore:  Repeal of the anti-rebating law would destroy the independent agent & broker community, since it would only allow big brokers to compete.

Brooks:  I live on the Upper East Side and I’ve seen Barnes & Noble get rid of all the independent bookstores.  Calafiore:  You’ve made my case.

Easton:  Would mandatory disclosure harm broker compensation levels?  Resnick:  Yes.  It would have a potentially ruinous, adverse effect on independent broker compensation.
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