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Robert Easton, Deputy Superintendent & General Counsel

Matthew Gaul, Special Counsel
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Michael Berlin, Deputy Attorney General for Economic Justice
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Testimony:
 

Neal Sullivan, Chairman, Independent Insurance Agents & Brokers of New York

John Bailey, Past President, Professional Insurance Agents of New York

Ellen Melchionni, President, New York Insurance Association

Paul Macielak, President & CEO, New York Health Plan Association

David Rahill, Mercer Health (subsidiary of Marsh & McLennan)

George Steadman, President & COO, Rutherfoord, Inc. (on behalf of the


Council of Insurance Agents and Brokers)

J. Sadler Hayes, President & Robert Miller, Trustee, National Association of

            Insurance & Financial Advisors, New York State 

Edmond Valente, Dewey, LeBoeuf (on behalf of State Farm Insurance Co.)

 

Except for Mercer Health, nobody favored mandatory disclosure of broker compensation.

 

The hearing commenced at 10:00 a.m. and ended at about 2:30 p.m., with two 5-minute breaks and a 45-minute lunch break.

 

Summary of Statements and Questions & Answers

What follows is a summary of the salient statements and Q&A, since the hearing panel was restricting oral statements to 5 minutes.

Independent Insurance Agents & Brokers of New York 

 

Berlin:  Do producers receive regular updates from carriers on attaining profit sharing thresholds?  Sullivan:  Not to my knowledge.  Brokers have accountants that keep books internally within the agencies.

 

Berlin:  Would brokers be tempted not to pursue claims, so as not to adversely affect potential profit sharing with a carrier?  Sullivan:  Brokers have to service claims or forfeit their client relationships.

 

Nachman:  Why have any incentive programs based upon profitability?  Isn't this an inherent conflict of interest between broker and client?

 

Brooks:  Why should there be a distinction between mega-brokers and independent agents?  Sullivan:  Mega-brokers service sophisticated clients.  They also control huge market shares, where they can actually affect market prices; independent agents can't affect market, their compensation is included in filed premium rates with NYSID.

 

Brooks:  IIABNY seems to think there is no need for NYSID/OAG to hold these hearings, since the marketplace will work to correct itself.  If the market works so well, why have our Departments found such widespread fraud and illegalities?  Sullivan:  Don't tarnish entire broker/agent community, due to actions of a few bad apples.

 

Sullivan:  IIABNY members have received zero demands from consumers for disclosure of compensation.  When voluntarily told of commissions in the 10-15% range, they're surprised at how little we make.  Nachman:  If you're so under-compensated, why not disclose to consumers?

 

Goldberg:  If part of profit sharing is growth of book of business, how does a producer accomplish this?  Sullivan:  Agents rely on carriers to provide competitive products with good coverage and pricing; this is the only way to promote a specific insurance policy.

 

Easton:  Would a mandated compensation disclosure regulation drive down broker compensation?  Sullivan:  I don't know.  But it would certainly add to costs.

 

Nachman:  What if NYSID prohibited contingent compensation, but not supplemental compensation.  Sullivan:  I don't know impact on my members.

 

Professional Insurance Agents of New York

Nachman:  You testified that producers don't know what profit sharing arrangements may pay until the close of the carriers’ current year books?  Bailey:  Correct.  Nachman:  But can't you gauge from last year's bonus?  Bailey:  Yes.

 

Nachman:  Producers receive no steering incentives from carriers?  Bailey:  Reality dictates that a broker must fit a client's exposures with the best product and price, in order to develop trust and a long term business relationship.  This is also how we get referrals.

 

Gaul:  Why not disclose to consumers that you can earn a free trips from Carrier X for placing a certain number of policies, why is this misleading to consumers?  Bailey:  PIANY supports generic disclosures, e.g. that carriers may additionally compensate brokers in addition to fixed commissions.

 

Brooks:  If, as you maintain, that there is no inducement or incentives to steer clients to a specific carrier, why do so many insurers offer free trips, etc.?  Bailey:  Because carriers want to write more business in competitive New York marketplace.

 

Brooks:  If we repeal the anti-rebating statute, should consumers then be allowed to negotiate commission rates?  Bailey:  This would be very detrimental to the marketplace.  Consumers wouldn't understand why different commission rates are earned between agencies and carriers.

 

Brooks:  IIABNY has testified that a market-based solution is preferable to a regulatory one.  As such, why not just repeal the anti-rebating law and open-up to free market rules in negotiating commissions?

 

Easton:  Would a mandatory compensation disclosure regulation adversely impact broker compensation?  Bailey:  I don't know, but it would confuse consumers.

 

Easton:  If Insurer "A" was tougher on paying claims, and Insurer "B" had you closer to an award under its profit sharing arrangement, wouldn't you be leaning toward "B" for placement of your clients?  Bailey:  No.  A broker must place business in the best interests of the client.

 

New York Insurance Association

 

Nachman:  Why don't consumers ask about commission rates?  Melchionni:  Consumers don't seem to care about commissions, only the overall premium for specific policy coverages.

 

Nachman:  Why do your member companies object to mandatory disclosure of producer compensation?  Melchionni:  Because it's not necessary or relevant to consumers.

 

Goldberg:  Do you think consumers understand that used care salespersons earn commissions that may be higher on Fords than Chevys?  Melchionni:  Yes.  Goldberg:  So in the insurance industry, won't similar incentives cause producers to steer clients to specific carriers, due to profit sharing arrangements in place?  Melchionni:  No, because profit sharing is not knowable at point of sale.

 

Brooks:  Has NYIA developed any voluntary disclosure guidance policy for its member companies and their sales forces?  Melchionni:  NYIA has not developed any such guidance policy.  

 

Brooks:  Does NYIA have an opinion on whether or not broker compensation should be disclosed by your member companies?  Melchionni:  NYIA believes that this is an individual member's decision.

 

Berlin:  If producers did know of periodic performance levels under profit sharing arrangements, wouldn't that affect their sales behavior?  Melchionni:  No, because until a carrier's books are closed, a disaster can occur which drastically affects its loss ratios, profitability and profit sharing.

 

Easton:  Would NYIA support increasing monetary penalties for deceptive sales practices under current law?  Melchionni:  As a general rule, NYIA doesn't support or advocate any increases in statutory fines.

 

Easton:  Why do carriers pay incentive-based compensation, if producers won't increase their book of business?  Melchionni:  Carriers get better underwriting from producers, which lowers loss ratios and increases profits.  They then share a portion of profits with producers.

 

Easton:  What would happen if a company discontinued paying contingent compensation to producers?  Melchionni:  It would probably have to increase fixed commission rates to remain competitive with producers.

 

Nachman:  Do consumers know that claims experience affects their brokers' compensation?  Melchionni:  No.

 

Nachman:  Would brokers avoid advocating for clients on claims payments in order to maximize their profit sharing arrangements?   Melchionni:  No.  Such a producer wouldn't remain in business very long.

 

New York Health Plan Association

 

Nachman:  Does NYHPA support transparency in disclosure of health broker compensation?  Macielak:  Yes.  We support inclusion of broker compensation on point of sale matrix.

 

Nachman:  Your member companies wouldn't find this requirement to be onerous?  Macielak:  The multi-tiered profit sharing arrangements typical in the P&C industry don't exist in the health industry.

 

Brooks:  How would you suggest that NYSID level the playing field between HMOs and non-HMO health plans, with respect to compensation rates?  Macielak:  NYHPA hasn't developed a consensus on whether we should advocate for the removal of the current 4% cap on HMO commissions, go to a flat dollar amount commission, etc.

 

Easton:  How much are non-HMO commissions currently?  Macielak:  It varies, maybe up to 6%, but nothing like the 10-15% mentioned by P&C producers.

 

Easton:  If the HMO 4% cap was extended to non-HMO plans, where would the health insurance brokers be?  Macielak:  I expect that they wouldn't be happy if compensation was artificially limited.

 

Mercer Health

 

Brooks & Nachman:  You have testified that Mercer (Marsh) has lost business and personnel, due to the ban on contingent compensation as part of the settlement agreements it has signed with OAG.  Should the state remove or extend this ban to all brokers?  Rahill:  Mercer is "agnostic" on this point, whether the ban on contingent compensation should be removed or extended, so long as the entire producer community is treated equally. 

 

Goldberg:  You've testified that Mercer has employee retention problems due to competitors receiving contingent compensation from carriers.  Are employees jumping ship because they earn more with these competitors?  Rahill:  Maybe.  We lost most of our people and business in 2005 & 2006, right after signing settlement agreement.  Business stabilized in 2007-08.

 

Rahill:  Mercer believes all brokers should fully disclose all compensation to clients at point of sale, but the state should relax requirements of obtaining written consent of client before binding coverage; payment of premium carries with it implicit consent.

 

Brooks:  Did Mercer receive consumer requests for disclosure of compensation?  Rahill:  No.  Not before settlement agreements signed.

 

Easton:  Would Mercer object to capping non-HMO product commissions at 4%?  Rahill:  Mercer would have no objection, as long as it's across the entire marketplace.

 

Rutherfoord, Inc. (on behalf of Council of Insurance Agents & Brokers)
 

Nachman:  How does the free market cure bad advice from producers (e.g., steering clients to certain policies that may not be the best available)?  Steadman:  Bad advice isn't a sustainable business model.  Bad advice isn't just based upon compensation arrangements; it may arise from poor knowledge or training, etc.

 

Nachman:  Why not support full transparency in broker compensation?  Steadman:  The underlying insurance business relationship must be based on value-added, not just price.

 

Goldberg:  So CIAB doesn't support mandatory disclosure of commissions?  Steadman:  No.  Such disclosures would be extremely burdensome to send out on each homeowner’s policy on an annual basis.  CIAB does, however support annual, general disclosure of contingent compensation arrangements.

 

Berlin:  We've seen instances of pressure brought to bear on brokers by carriers, as they near certain profit sharing or gift award thresholds based upon volume.  Isn't this pressure a conflict of interest on the part of the broker and inherently anti-consumer?  Steadman:  Brokers wouldn't violate their position of trust to earn an award or trip.

 

Easton:  But isn't the concept of transparency good?  Steadman:  In principle, Yes.  It's not something to fear, the broker community needs to embrace it.

 

Easton:  What impact would mandatory disclosure of broker compensation have on the marketplace?  Steadman:  It would have very little impact.

 

Easton:  In light of the fact that life insurance agents get 100% of the first year's premium, do you think that consumers might be upset with this revelation?  Steadman:  Most clients will ultimately accept the compensation levels of various brokers.

 

Brooks:  When did CIAB members start voluntary disclosure of compensation?  Steadman:  Rutherfoord began such disclosures just before mega-brokers signed settlement agreements.

 

Brooks:  How many CIAB members have embrace voluntary disclosure:  Steadman:  Most CIAB members disclose their compensation to clients.

 

Gaul:  What impact would repeal of the anti-rebating law have on intermediary compensation?  Steadman:  It all depends on the value-added relationship between brokers & clients.

 

National Association of Insurance & Financial Advisors - New York State

 

Nachman:  Would you favor disclosure of total compensation, including commissions, contingent compensation, trips, etc.?  Miller:  Any such disclosure should include the total pricing of a life insurance policy, including underwriting costs, agent compensation, administrative costs, claims payments, service of policy, etc.  There are no contingent commissions paid in the case of life insurance policies.

 

Berlin:  Shouldn't a consumer know if a life agent is just one or two policies away from reaching an "award level" and winning a trip?  Aren't agents apt to steer a policy, why shouldn't the consumer know?

 

Brooks:  What is average commission on a term life insurance policy?  Miller:  50-55% of the first year's premium, then 5% of second year, 3% of third year, etc. on a declining basis, but must monitor policy throughout the client's lifetime.

 

Brooks:  What if we repeal the anti-rebating law, allowing consumers to negotiate only commissions?  Would this affect the solvency of life carriers?  Hayes:  No, but it would cause many agencies to fail.  There aren't enough producers in the marketplace right now; this would exacerbate the shortage.

 

Brooks:  Wouldn't driving down commissions to 1% be a good thing for consumers?  Shouldn't we give her all the information possible to empower her in her decision making?  Miller:  If you do this, there would be no life agents left.  Look at the life insurance marketplace in the United Kingdom and Australia. 
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