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As I have reported before, the New York State Insurance Department (NYSID) published its proposed Regulation 194 (11 NYCRR Part 30) - Producer Compensation Transparency - http://www.ins.state.ny.us/r_prop/pdf/rp194txt.pdf, in the New York State Register on December 2, 2009.  This triggered a 45-day public comment period under the provisions of the State Administrative Procedures Act (SAPA), which period ends on or about January 16, 2009.

 

The general consensus amongst health insurance brokers who have provided feedback to me, is that Proposed Reg. 194 as it currently reads is not problematical.  Hence, I do not propose to file any comments on behalf of NYSAHU within the aforementioned 45-day public comment period.  If this conclusion is not accurate, please disabuse me immediately.

 

I have continued to participate in the Joint Trade Association Conference calls on Proposed Reg. 194, the most recent of which was on December 9, 2009, with the next one scheduled for January 13, 2010.  Stakeholder groups on these calls have included:  NAIFA-NYS, AALU, NAILBA, LICONY, ACLI, AIA, NYIA, IIABNY, PIANY, CIBGNY, NYSAHU & ESHCC.

 

Some of these stakeholder groups, notably LICONY, IIABNY and NAIFA, have publicly considered bringing a court challenge under Article 78 of the NY Civil Practice Law and Rules (CPLR) against Regulation 194 once it is finally promulgated by NYSID.  Under an Article 78 Proceeding insurance licensees, whether carriers, brokers or agents, that may be adversely affected by a final promulgated regulation that has the force and effect of law, may challenge that regulation in court as being in excess of NYSID's jurisdiction, an error of law, arbitrary and capricious or an abuse of discretion, or whether the final determination is based on substantial evidence taken as a whole after considering the total hearing record .  The burden of proof is on the petitioner/plaintiff to prove these allegations

 

The Life Insurance Council of New York (LICONY) has engaged Dewey, LeBoeuf to provide it with a memorandum of law detailing the likelihood of success in defeating Regulation 194 in an Article 78 Proceeding.  The law firm said it would need 3 weeks to finalize this Memorandum and issue its determination.  (One other major law firm apparently declined to be so engaged by LICONY.)  Both NAIFA-NYS and PIANY voiced their possible support of an Article 78 Proceeding on the call, if only to strategically cause NYSID to go back to the table to further modify Regulation 194.

 

NAIFA and NAIFA-NYS  and AALU are currently engaging in grass roots letter writing campaign, both electronic http://www.capwiz.com/naifa/issues/alert/?alertid=14413986 and written, to NYSID, the Governor's Office of Regulatory Reform (GORR) and the Legislative Insurance Committees decrying promulgation of Reg. 194.  They claimed 1600+ "hits" on their web site and hope to hand-deliver 100+ hard copy letters to the Legislature on January 7, 2009.  NAIFA offered to expand its electronic grass roots effort to the P&C industry.

 

IIABNY was oddly not represented on the conference call, but was supposedly meeting with NYSID (e.g., Kermitt Brooks, Robert Easton & Matthew Gaul) on Friday, December 11, 2009 to discuss it's own threatened Article 78 Proceeding.  I will follow-up with Mike Barrett and/or Dick Poppa to see what transpired at that meeting, if any.

 

Some of the stakeholder groups also suggested working with the Legislature and the Governor's Office to introduce and pass legislation that would codify the National Conference of Insurance Legislators (NCOIL) Model Broker Disclosure Act, or possibly, the National Association of Insurance Commissioners (NAIC) Model Broker Disclosure Act with appropriate revisions, to supersede Regulation 194 if finally adopted by NYSID.

 

I will keep you apprised of the status of Proposed Reg. 194, any litigation ensuing in connection therewith, or legislation introduced as a result thereof, as events continue to unfold on this contentious issue.
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